Psychology, Public Policy, and Law
2018, Vol. 24, No. 2, 192-203

PREPRINT

© 2017 American Psychological Association

Not the version of record and may not exactly replicate the
authoritative document published in the APA journal.
Final article available at:
https://doi.org/10.1037/law0000158

How Defense Attorneys Consult with Juvenile Clients About
Plea Bargains

Erika N. Fountain and Jennifer L. Woolard
Georgetown University

Despite recent research attention, a lack of information still plagues the most common conviction process in the
United States, the plea bargain. Further, even less is known about how juvenile defendants make plea bargain de-
cisions. Juvenile plea bargaining is unique due to juveniles being considered independent minors while simultane-
ously being held to adult competency standards in court. Unfortunately, juvenile defendants are less likely than
adults to have the necessary capacities for adjudicative competence. Given defense attorneys’ role in the plea bar-
gain process, it is possible that they may be able to increase their clients’ knowledge and legal understanding. Ad-
ditionally, defense attorneys may be able to facilitate meaningful client participation and better decision making.
The current study takes an exploratory, qualitative approach to examine how defense attorneys prepare juveniles to
make informed and autonomous plea bargain decisions in juvenile court. Data from interviews with juvenile de-
fense attorneys suggest that juveniles are subjected to a quick decision making process and tend to base their deci-
sions on immediate gratification. Attomneys reported using one of three specific consultation strategies with their
young clients. Ultimately, plea bargain discussions were described as occurring quickly, focused on the immediate
case facts and outcomes, with less time and attention reserved for discussions about rights, or long-term, collateral

consequences.
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Psycholegal research has not focused on plea bargains
until recently (Redlich, 2010), and even less has focused
on juvenile cases, resulting in a dearth of research
examining the most common conviction process in the
United States’ justice system. Plea bargains are not unique
to the criminal justice system, as studies have found that
juveniles accept plea bargains at similar rates to adults
(Jones, 2004; Kaban & Quinlan, 2004). Juvenile plea
bargaining presents a unique and potentially difficult
situation for juveniles and their defense attorneys since
they are expected to embody two potentially conflicting
roles in the criminal justice system: as children and adults.
During adolescence, individuals undergo many
developmental changes and legally are viewed as
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dependent minors who require parental consent when
making important decisions (Woolard & Scott, 2009).
However, in a plea bargain scenario, adolescents are
legally required to make their own legal decisions while
being held to adult standards of competence (Scott &
Grisso, 2005). While an in depth discussion of the relevant
developmental differences between adults and
adolescents is beyond the scope of this paper (for a review
see Steinberg, 2009), research examining adolescent
decision-making has shown that they are vulnerable to
poor decision-making in certain legal contexts (Grisso,
1980; Grisso et al., 2003; Viljoen & Roesch, 2005;
Viljoen, Klaver, & Roesch, 2005). One potential remedy
for this is the fact that although adolescents are legally
required to make their own decisions regarding whether
to accept a plea bargain, they are also legally eligible to
have the assistance of a defense attorney (Gault, 1967,
Jones, 2004).

Legal scholars suggest juvenile defense attorneys may
facilitate active participation and better decision making
(Buss, 2000; Henning, 2005); yet, remarkably, no
research has examined how defense attorneys advise
juvenile clients or contend with their immature decisional
capacities during the plea bargain process. We do know,
however, that defense attorneys are aware of the unique
decision-making capacities juveniles bring to court with
them. In fact, some attorneys have expressed concern
regarding how to properly advise juvenile clients to
ensure they are making autonomous decisions (Tobey,
Grisso, & Schwartz, 2000; Viljoen, McLachlan,
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Wingrove, & Penner, 2010). Another concern is that
attorneys’ effectiveness may be stymied by the various
structural barriers that exist in today’s court system
(Fountain & Woolard, 2017). The current study aims to
investigate the plea bargain process in juvenile court, the
context in which juvenile plea bargain decisions are made,
and how juvenile defense attorneys facilitate this process
with their young clients.

Legal Requirements for Trial Waiver

To accept a plea bargain, or waive the right to a trial,
a defendant must satisfy the legal requirements of
competency to stand trial and must waive their right to a
trial in a knowing, intelligent, and voluntary way
(Godinez v. Moran, 1993). By highlighting that the waiver
be knowing and intelligent, the Supreme Court
emphasized the importance of understanding the
consequences associated with the waiver as well as the
significance of waiving the right to trial. For example,
pleading guilty can prompt a host of collateral
consequences (e.g., deportation, sex offender registration,
difficulties with public housing, inability to own a
handgun, etc.). Given these facts, it is critical that
decisions to waive trial rights be made intelligently and
with full understanding of the consequences. Finally, by
requiring that a waiver be voluntary, the Supreme Court
emphasized that this decision must be made
independently and without undue inducements or
coercion.

Typically, defendants make plea decisions in
consultation with a defense attorney'. The attorney is
responsible for counseling juvenile clients regarding the
possible outcomes associated with a plea bargain and their
best assessment of the plea offered (Shepherd, 2001).
According to Shepherd (2001), defense counsel “must be
fully aware of the client’s competency to understand what
is being said and to make a considered decision about the
plea” (p.47), while remaining cognizant of the
developmental differences that exist between adolescent
and adults. Therefore, attorneys should ensure youth
understand the rights being waived as well as the short
and long-term consequences of waiving those rights
(Shepherd, 2001). While attorneys are not legally required
to explain what collateral consequences may result (with
the exception of potential deportation proceedings)
(Padilla v. Kentucky, 2010), the American Bar
Association recommends that attorneys also discuss these
consequences with their clients (ABA, 2004). Finally,
while attorneys may use their legal insight to give their
clients advice, they should be careful to ensure their
young clients are not overly acquiescent and are making

! We recognize that rates of representation by an attorney vary
widely by charge and geography, among other factors, especially
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their own decisions (Buss, 2000). Unfortunately, little
research has examined how defense attorneys prepare
juvenile clients to make plea bargain decisions.

Defense Attorneys Perceptions of Juvenile Defendants

Legal professionals in the juvenile justice system
recognize that developmental immaturity may impact
adolescents’ level of competence (Viljoen & Wingrove,
2007). Tobey and colleagues (2000) interviewed defense
attorneys concerning their perceptions of juvenile clients.
Attorneys reported that compared to adult defendants,
most youth were overly acquiescent to attorney
recommendations regarding how to plead. As a result,
attorneys reported feeling stress or anxiety regarding the
fact that their clients were making long-term,
consequential decisions in such a passive manner and
questioned whether their young clients truly appreciated
the implications of their decisions (Tobey, Grisso, &
Schwarts, 2000).

While attorneys may be concerned by their young
clients’ capacities, what remains unclear is how these
attorneys ultimately aid their clients to make independent,
thoughtful, legal decisions. Viljoen and colleagues (2010)
examined how approximately 200 juvenile defense
attorneys responded in a typical situation when they
believed a juvenile client may be struggling with
competence. Attorneys were more likely to endorse
spending additional time meeting with their client
(89.8%) or explaining legal procedures (81.7%) than
raising competence as an issue in court (53.2%). Viljoen
and colleagues’ (2010) findings suggest that attorneys
may be opting to address concerns surrounding juvenile
incompetence informally, on their own, by working to
restore competence instead of seeking a competency
evaluation. Unfortunately, while the leading strategy
involved increasing time spent with clients, it is unclear
how that additional time was spent. Additionally, twenty
percent of attorneys who expressed difficulty with these
cases worried they weren’t sufficiently able to educate
their clients and 11% of those attorneys expressed concern
with regards to how much pressure they should exert
when advising these clients (Viljoen, McLachlan,
Wingrove, & Penner, 2010). Taken together, juvenile
defense attorneys recognize they must contend with their
clients’ developmental capacities yet may be struggling to
determine the most appropriate strategy. Fortunately,
legal scholars have proposed developmentally appropriate
strategies defense attorneys can use, outlining how to
work to increase client understanding and to appropriately
use their influence (Buss, 2000; Henning, 2005).

for juveniles (NJDC, 2017). In this paper, however, we focus on
attorney perspectives on the plea bargain process with juveniles.
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Identifying and Representing Youths’ Expressed
Choices

The National Juvenile Defender Center’s (NJDC)
(2013) guiding principles call for defense attorneys to
follow an expressed interest approach by placing the
client’s final decision and wishes above their own;
however, as Henning (2005) describes, within that
approach attorneys can vary in how much influence they
exert over their clients’ decision making. Representing
juvenile clients requires that attorneys not only inform
their clients of the relevant legal factors (i.e., what rights
are being waived and relevant consequences) but also that
they account for the immature decisional capacities of
their clients while doing so (Shepherd, 2001). Legal
scholars have described multiple approaches to the
expressed interest model that exert varying degrees of
influence and control: one that is authoritarian, one that is
purely client directed, and a collaborative model
(Henning, 2005). Attorneys who are authoritarian are the
“most coercive and least deferential to clients” (Henning,
2005, p.309). Attorneys who are more authoritarian
believe the client should follow their legal
recommendations due to their developmental
incompetence. Authoritarian styles may not be
purposefully aggressive, but may skew the client’s
decision by overemphasizing certain outcomes over
others (Henning, 2005). Unfortunately, this approach
results in little to no insight coming from the client and
goes against recommendations to use caution when using
force or manipulation (Buss, 2000). A purely client-
centered approach allows the attorney to avoid giving
their opinion by instead strictly informing clients of their
options and carrying out their client’s decision. However,
offering no opinions could result in the juvenile client
being left without critical legal insight that could help in
weighing options. Finally, a collaborative approach, is
described as the most appropriate to handle the decisional
capacities of juvenile defendants. A collaborative
approach allows attorneys to “educate adolescents on the
short- and long-term consequences of all potential case-
related decisions; patiently lead youth through the pros
and cons of each option; and enhance the youth's ever
evolving decision making skills and capacity” (Henning,
2005, p. 248-249). Attorneys focus on facilitating a good
decision making process instead of focusing on
motivating one particular decision (Buss, 2000).
Unfortunately, this approach is also the most difficult to
employ as it requires the most time and resources and may
be difficult for defenders in offices overburdened by high
caseloads (Henning, 2000). Therefore, while Henning
proposes an ideal solution for attorneys concerned with
how to appropriately counsel their juvenile clients, it is
unclear how feasible this solution is given the structural
barriers that exist in many public defender’s offices
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(Jones, 2004). Little, if any, work examines how attorneys
conceive of or describe their interactions with their
juvenile clients. This study does not explicitly test any
specific model or approach, but rather the underlying
concepts — degree and nature of attorney influence over
their client’s decisions — were included in our inductive
analysis strategy.

Structural and Developmental Challenges of
Representing Juveniles in Plea Bargains

The extant literature shows clear and convincing
evidence that juveniles struggle with legal decision-
making (e.g., Grisso, 1980; Grisso et al., 2003). As a
result, juvenile clients may need to depend more on their
attorneys compared to other types of defendants. We also
know that juvenile defense attorneys struggle with and
have expressed concern over the decision their young
clients make. Exacerbating the situation is the context in
which plea bargain decisions take place. A combination
of high caseloads, insufficient resources, and little time
(Jones, 2004) can result in attorneys feeling rushed and
unable to properly build rapport with their clients or
investigate case facts (Fountain & Woolard, 2017).
According to Wilson (2016), overburdened defenders
with high caseloads and who lack sufficient time to
familiarize themselves with the case and their client may
struggle under cognitive load, which can result in the
increased use of heuristics or “cognitive shortcuts” (p.
274). Time pressure also undermines clients’ confidence,
diminishes trust, and reduces satisfaction with the quality
of representation. For example, juvenile clients are at
increased risk of misunderstanding the parameters of
defense attorneys’ commitment to confidentiality and
advocacy (Fountain & Woolard, 2017). Peterson-Badali
& Abramovitch (1992) found that the majority of young
adolescents (13 and younger) and almost half of middle
adolescents (14-16) were unaware of confidentiality
requirements, believing defense attorneys share
information with the judge. Juvenile clients are also at
greater risk of misunderstanding the court process, which
itself is associated with reduced trust in attorneys (Pierce
& Brodsky, 2002). Spending the time to build trust and
respect is key to achieving an effective working
relationship and strengthening youths’ broader legal
socialization about the legitimacy of the legal system
(e.g., Sprott & Greene, 2010; Tyler, 2015). Unfortunately,
as Buss (2000) notes, without “a serious commitment of
time” (p. 256) lawyers likely will struggle to build a
working relationship with their young clients; a
relationship that may aid attorneys in recognizing their
clients’ capacities.

Current Study
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Currently, very little is known about juvenile plea
bargains and even less is known about how juvenile
defense attorneys facilitate the plea bargain process.
Prolific research on adolescent development asserts that
juveniles’ decisional capacities leave them vulnerable to
poor decision making in emotional and high stakes
contexts (e.g., Blakemore & Robbins, 2012; Cauffman,
Shulman, Steinberg, Claus, Banich, & Woolard, 2010;
Figner, Mackinlay, Wilkening, & Weber, 2009;
Steinberg, Graham, O’Brien, Woolard, Cauffman, &
Banich, 2009). Legal scholars have theorized about how
certain counseling strategies may be developmentally
appropriate and effective at facilitating a good decision
making process (Buss, 2000; Henning; 2005); the main
dimension being the nature of the relationship between the
attorney and client and how directive attorneys should be.
Though Henning (2005) developed a taxonomy of
approaches to developmentally responsive client
consultation, it is not clear what approaches are used in
practice. Thus, the current study is the first of its kind to
investigate attorney reports on strategies they utilize while
consulting with juvenile clients on plea bargains. Rather
than testing any model specifically, we approached this
inductively to determine what emerges from the
attorneys’ descriptions of their behavior. The current
study uses qualitative interviews with juvenile defense
attorneys to examine their perspectives of what happens
off the record, before juvenile defendants enter the
courtroom, in preparation for making a plea decision.

Attorneys who represent youth in plea bargain
proceedings face a complicated task —interacting with
their clients in a developmentally responsive manner that
enables informed decision making about constitutional
rights. How much time do attorneys report spending
discussing the plea bargain with their clients? How do
attorneys inform their clients, specifically their juvenile
clients, to make this difficult decision? While these
conversations are off the record and protected by attorney
client privilege, it is during these discussions that
defendants are informed of the rights they are being asked
to waive, the consequences of waiving those rights, and
the potential terms of the plea being offered.

In the current study, we focus specifically on these
conversations between attorneys and their clients by
speaking directly to juvenile defense attorneys about how
they prepare their juvenile clients to make knowing,
intelligent and voluntary plea bargain decisions in
juvenile court. As Gergen (2014) notes, our goal of
understanding the experiences of defense attorneys, rather
than prediction and control of their experiences, is best
met with a qualitative rather than quantitative design.
Semi-structured qualitative interviews with juvenile
defense attorneys were conducted to understand more
about the plea bargain process, how clients were prepared
to make plea bargain decisions, and how attorneys chose
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to handle difficult situations with their juvenile client.
With the lived realities of attorneys as our focus, we were
interested in understanding their experiences with the
following phenomena in juvenile court:

1. Attorney reports of how the juvenile plea bargain
process unfolds.

2. Attorneys’ perceptions of the juvenile plea
bargain process.

3. How attorneys report preparing their juvenile
clients to make plea bargain decisions.

4. Attorneys’ perspectives on why young clients
accept plea bargains.

5. How attorneys report responding to clients’ poor
decision making.

Methods

Participants

We used a purposeful sampling strategy targeting at-
torneys from a large urban court district with significant
volumes of cases. Because we were interested in studying
variation in the phenomenon of representing juvenile cli-
ents in the plea bargain process, we chose to focus on a
single office of juvenile public defense attorneys in an ur-
ban jurisdiction on the East Coast. This choice enabled us
to keep constant several key structural characteristics of
jurisdictions that affect defense attorney experiences, in-
cluding average caseload, time and financial resource
constraints, and court culture (Jones, 2004). This office
practices vertical representation, in which a single lawyer
follows a juvenile’s case throughout the entire court pro-
cess. Attorneys average between 40 and 50 cases at any
given time in a juvenile division that opens several thou-
sand cases each year. This jurisdiction is located in a state
that allows a number of juveniles to be charged as adults
and prosecuted in criminal court, although those cases are
handled by a different division of attorneys in the office.

Flyers for this study were made available to all attor-
neys in the office. The flyers invited defense attorneys to
participate in a one-hour interview about juvenile plea
bargains and offered $75 as compensation. Office super-
visors were aware of the study but did not encourage or
discourage attorneys from participating. Instead, attor-
neys were invited to respond to the flyer on their own by
contacting the researchers directly. A majority of the of-
fice participated in the study.

Saturation was used to guide sample size. Eighteen of
the twenty-three attorneys interviewed focused the major-
ity of their time on juvenile defense and comprise the final
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sample’. They were primarily white (78%; Black: 11%;
Asian: 11%), female (72%), and approximately 40 years
of age (M = 39.9 years; SD = 8 years). They reported an
average of 11.4 years (SD = 7.2 years) of legal experience
and estimated their caseloads (i.e., total number of cases
they were actively overseeing) to be approximately 46
cases (M = 46.1 cases; SD = 17.7 cases).

Procedure

All protocols and procedures were approved by
Georgetown University’s Institutional Review Board. At-
torneys participated in a one-hour, audio-recorded, semi-
structured interview on the juvenile plea bargain process.
While all interviews followed the same sequence and for-
mat, the semi-structured nature allowed participants to
speak freely and elaborate on specific points while the re-
searcher used follow-up questions and clarifications to
maintain an overall focus on the research questions (Wil-
lig, 2013). Interviews took place at a location convenient
to the participant, usually in their office or conference
room, where informed consent was obtained.

Additionally, attorneys answered questions about de-
mographics and their professional experience. Finally,
parti}cipants were debriefed and paid $75.00 for their
time”.

Measures

We chose a semi-structured interview for our method-
ological approach for several reasons. First, our purpose
was exploration — to uncover the experiences of attorneys
themselves. Second, the interview generates data both
about the phenomenon of interest itself, i.e., juvenile plea
bargains, as well as the ways in which the participant
makes meaning of that reality (Miller & Glassner, 2016).

Semi-structured interviews. The interview was di-
vided into three parts: the general process of pleas, attor-
neys’ experiences with their most recent juvenile client,
and general questions about working with juvenile clients.
The general process section included questions such as,
“How does a plea offer usually come about?” and “How,
if at all, do juveniles participate during a plea hearing?”.
The specific case section of the interview, which com-
prised the majority of the interview time, focused on how
the plea bargain process unfolded with their most recent
juvenile client. Attorneys were asked to think of their
most recent case that resulted in a juvenile accepting a
plea bargain. Then, attorneys were asked questions that

2 Of the five attorneys who were excluded due to a lack of focus
on juvenile defense: two attorneys worked specifically with youth
tried as adults in the criminal justice system; two attorneys held su-
pervisory roles resulting in low caseloads; one attorney no longer
worked primarily with juvenile defendants.
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covered the decision making process (i.e., ‘“Approxi-
mately, how much time did you spend discussing the plea
with your client?”’; “What did you talk about with your
client when you discussed the plea offer?”); preparation
for the plea hearing (i.e., “Before the hearing, did you talk
with your client about the plea hearing?”’; “What was dis-
cussed in preparation for the plea hearing?”); their client’s
rationale for accepting/rejecting the plea offered (i.e.,
“Did your client ever express why they decided to take or
not take the plea?” If yes: “What was their reason?”). Fi-
nally, in the section on working with juvenile clients gen-
erally, attorneys were asked how the attorney managed a
situation when they believed a juvenile client was making
a poor decision (i.e., “I'm sure some juveniles make bad
decisions or decisions you don't agree with. How do you
deal with situations where you think your juvenile client
is making a bad decision?”).

Demographics questionnaire. All participants filled
out a demographics questionnaire where they provided
details about their age, gender, race/ethnicity, and their le-
gal experience.

Data Analysis

All audio-recorded interviews were transcribed by one
of two research assistants before being stored and ana-
lyzed using Dedoose. Dedoose is a secure, web-based,
qualitative analysis software program that facilitates data
management, organization, and analysis (Dedoose, 2016;
Silver & Lewins, 2014). Specifically, qualitative analysis
software programs such as Dedoose allow researchers to
import various forms of qualitative data (e.g., text, video,
audio, and images) and categorize data by user-defined at-
tributes (Silver & Lewins, 2014). Therefore, while quali-
tative analysis software programs do not analyze the data,
they simplify the process of exploring, coding, and syn-
thesizing the information.

Qualitative data can be analyzed from different theo-
retical perspectives. Most broadly, we approached this
study inductively. More specifically analysis of the tran-
scribed interview data takes a direct realist approach to
interpreting the data (Willig, 2013). This theoretical ap-
proach allows the researcher to take participant statements
at face value and assume those statements reflect reality.
Further, any analysis of those statements should not re-
quire the researcher to interpret beyond what study partic-
ipants say (i.e., the researcher should not attempt to read
between the lines) (Willig, 2013). Taking a direct realist
approach to qualitative analysis is ideal while conducting
exploratory research because it allows the researcher to

3 Participant payments were funded through the American Psy-
chology-Law Society and the MacArthur Foundation’s Grant in
Aid for Students MacArthur Award.
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build a concrete narrative based on the participant’s own
experience of a phenomenon. In line with this theoretical
approach to data analysis, a qualitative analytic method
known as thematic analysis was used to code data and ex-
plore for themes. More specifically, data coding was con-
ducted using an inductive and semantic approach to the-
matic analysis (Braun & Clarke, 2006). Thematic analysis
as defined by Braun and Clarke (2006) involves a six-
phase process of coding the data to explore for themes.
Inductive and semantic approaches refer specifically to
how themes are identified (inductively) and at what level
themes are coded (semantically) within thematic analysis.
Taking an inductive approach to thematic analysis allows
theme and code creation to be data-driven instead of based
on a theoretically driven coding plan (Boyatzis, 1998;
Braun & Clarke, 2006). An inductive approach is ideal
when exploring an understudied process or phenomenon
to ensure no data is overlooked or undervalued. Taking a
semantic approach (Braun & Clarke, 2006) allows themes
and codes to be identified at the semantic, or explicit, level
as opposed to at a more latent or interpretive level (under-
lying the fact or experience) (Boyatzis, 1998). Taking a
semantic approach allows a direct realist perspective to
be maintained throughout data analysis.

Following Braun and Clarke (2006), research ques-
tions were coded separately through an iterative coding
process, after which themes may be identified and refined.
The first author read through each of the transcripts to get
a sense of the whole interview, then reread each transcript
and began inductively identifying codes and themes, us-
ing the key research questions as a guide. Some of those
codes were derived from the existing literature. For exam-
ple, the code “right to a trial” referred to any discussion of
the right to trial, which is waived when one accepts a plea
agreement. Other codes were inductively derived from the
transcripts themselves. The second author read through all
transcripts as well. In regular meetings, the authors dis-
cussed codes and emerging themes from the transcripts
that were coded that week and their potential meaning.
Then, the first author organized the codes to create
broader categories which were then used to identify
broader themes. This iterative process continued until all
of the transcripts were coded and analyzed, and the two
authors came to a consensus about the themes that
emerged across the interview cases. Throughout this pro-
cess, the coder wrote down impressions, ideas, and
memos about the categories and themes that were emerg-
ing. Once themes were identified, the first author quanti-
tized theme presence/absence. Frequencies, averages and
standard deviations were calculated for characteristics of
the plea bargain process (e.g., length of conversation).

Results

How the Juvenile Plea Bargain Process Unfolds

Fountain & Woolard 6

Our sampling strategy enabled us to hold constant the
contextual factors of the court system and defense attor-
ney office, which we expected would keep the basic plea
bargain process somewhat constant as well. We were par-
ticularly interested in the timing of the plea offers, client
conversations, and decisions. Attorneys described how
the plea bargain process unfolded in their most recent ju-
venile case where their client agreed to accept a plea bar-
gain and waive the right to trial. These cases included
theft, drug crimes such as possession with intent to dis-
tribute, property crimes such as motor vehicle theft or bur-
glary, and person offenses such as armed robbery and sex-
ual assault. Generally, descriptions of the plea bargain
process revealed that attorneys’ practices can vary but the
onset of the plea bargain process remained consistent
across attorneys.

Timing of the offer, consultation, and decision. The
plea bargain process typically began once the state’s at-
torney relayed the plea offer to defense counsel; this over-
whelmingly occurred on the morning of trial (n=13;
72.2%). Eighty five percent (n=11) of those attorneys who
received the offer on the morning of trial also initiated
plea discussions with their clients on the same day; only
two attorneys had met with their clients previously to dis-
cuss a potential plea bargain. These discussions vary
greatly in length, indeed the estimated time spent discuss-
ing pleas ranged from 5 minutes to 150 minutes; on aver-
age discussions lasted an estimated 46 minutes (M = 45.9
minutes, SD = 35.2 minutes) and sometimes across mul-
tiple days. For those attorneys who only discussed the plea
on the day of trial (n=11; 61.1%), they estimated their
conversations lasted approximately 38 minutes (M = 37.7
minutes; SD = 24.1 minutes).

Perceptions of the Process: Attorneys Report Diffi-
culty Navigating Time Constraints

A common theme that emerged across attorney ac-
counts was their concern that they were not provided with
enough time to explain information and evaluate deci-
sional competence. At the end of the interviews, all attor-
neys were asked if there was anything additional they
thought would be important to cover regarding plea bar-
gains generally. Of those who answered this question
(n=14), a third (n=5; 35.7%) spontaneously reported they
needed more time with their clients because the lack of
time made it difficult to truly ascertain whether their cli-
ents were indeed competent to make this decision.

“It's hard to evaluate a child's competency on the
fly...you know you have to be very careful about how
you're explaining things to them because they'll just
parrot it back or they'll just say ‘yes, yes I under-
stand’. Well, really, do you?”- Attorney #13
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Attorneys also described this time constraint as having
negative effects on their ability to properly inform their
clients about the process and negotiate on behalf of their
clients.

“We don't have a lot of time, they're asked to make it
quickly. They can't take time to really think about it
in advance. There's not a lot of time for me to really
think about it and go back with counteroffers if my
kid has concerns or questions.” — Attorney *5

Preparing Juvenile Clients to Make Plea Bargain De-
cisions

To examine how attorneys facilitate knowing and in-
telligent plea bargain decisions, attorneys were asked to
describe the discussion they had with their most recent ju-
venile client regarding the plea offer. When attorneys pre-
pared their most recent juvenile client to make the plea
bargain decision, anywhere between 1 and 21 topics were
covered. Three topics of discussion stood out.

Plea conversations focused on disposition, charges,
and evidence. Within that specific conversation, the most
common topics mentioned by the attorneys were the dis-
position or sentence the client would be facing (n=15;
83.3%) what charges the client was being accused of
(n=10; 55.5%), and what evidence the state could use
against the client in trial (n=8; 44.4%) For example,

“...I'said um you know they're gonna have police of-
ficers testifying Joe (defendant’s name changed) and
they have multiple police officers testifying and they
actually have video of you when the police stopped
you and put you you know handcuffed you...So I said
so um you know the state's gonna make you an of-
fer... I said, you know um is that something you'd be
interested in doing, admitting to lesser charges to
avoid the bigger ones and he said yeah I can do that.
...And you know we went through the charges and he
understood and I said generally what happens is if it's
a motor vehicle theft they'll usually offer unauthor-
ized use and that means you borrowed someone's car
without permission...um it's a misdemeanor and it's
what they're most likely to offer. Would it be OK if I
went to them and asked them for that? And you know
he agreed to that and then we talked about um possi-
ble consequences.” — Attorney 13

Ensuring understanding of rights waived. Seven
(38.9%) attorneys mentioned that they reviewed the rights
their clients would have to give up to plead guilty and five
attorneys alerted their client to the fact that the judge did
not have to accept the plea. However, nearly all (n=17;
94%) attorneys believed their clients understood that they
were giving up their trial rights (e.g., right to trial, to con-
front witnesses, etc.) when asked about their client’s un-
derstanding. Therefore, given the discrepancy between
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how many attorneys reported their clients understood the
rights being waived and how few of them actually
acknowledged this as part of the plea discussions with
their clients, we expanded our analysis to include infor-
mation attorneys reported about preparing their clients for
the plea hearing once the client had decided to accept the
plea (i.e., the hearing in court where the plea colloquy is
read before the judge). Indeed, by examining this post-de-
cision discussion too it became apparent that most (n=13;
72%) defense attorneys did report reviewing what rights
would be waived if defendants accepted a plea bargain.
Interestingly, two of the attorneys who had originally re-
ported reviewing the waiver of trial rights spontaneously
added in this portion of the interview that this occurred
after their client had agreed to accept the plea. Asaresult,
many of the 13 attorneys (n=8; 61.5%) who explained
what rights the client must waive acknowledged that they
waited until after the client had decided they wanted to
accept a plea bargain to explain rights waivers.

“Usually I don't go over all the ins and outs of giving
up, you know, your rights to the pleas until, until my
client has said he wants a plea deal and I'm sure that's
what he wants” — Attorney 9

In this example, the attorney describes this process as a
practice to ensure the client can successfully be qualified
to accept the plea in court (i.e., the plea colloquy).

“Yes. So once he decided to take the plea then I go
through exactly what happens in the plea hearing.
And so going through, cause all, you have to ask them
a laundry list of questions to make sure they under-
stand what... So the judge knows they understand all
the rights that they're waiving um and the plea that
they're entering into. So it's like do you understand
you have the right to a trial? And do you understand
you have the right to call your own witnesses?” — At-
torney *7

Even after considering the preparation for the plea hear-
ing, there were still some (n=5; 27.8%) defense attorneys
who did not describe reviewing what rights would be
waived with their clients before listing them on the record
in the plea hearing. Of course, it is unclear if these five
attorneys did not discuss this with their clients or if they
simply did not think it important to mention. Neverthe-
less, it was clear that eight (44%) attorneys described this
conversation as taking place after their clients had agreed
to accept the plea while five (27.8%) reported having this
conversation before the plea was agreed to.

Discussing collateral consequences. Also, five
(27.8%) attorneys discussed reviewing what collateral
consequences could result from pleading guilty.

“Um well what it means to give up your right to a trial
first. What the potential consequences are and that the
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court doesn't have to accept the plea. That it's just be-
tween us and the state. Uh what uh the consequences-
the collateral consequences could be especially in a
case like that. That was pretty much the crux of nego-
tiation was really what charge because of registry...
Whether confidentiality is preserved as far as court
records are concerned, who else is gonna know about
this, what to expect in treatment, what kind of treat-
ment he'd be getting, what probation means, um...
Gosh. All of those. I mean and the risk of competency
issues, there weren't but my evaluation as to what he
understood before we actually got into the plea.” —
Attorney 3

This example highlights the importance of considering
known collateral consequences, such as the risk of the cli-
ent being placed on the sex offender registry (i.e., certain
charges disqualify the defendant from being registered as
a sex offender). Unlike the very concrete consequence of
placement on a sex offender registry, collateral conse-
quences can also be more abstract and probabilistic. For
example, convictions on some juvenile charges can in-
crease the penalties that accrue if charged criminally as an
adult.

“What's going to happen for disposition, what's going
to happen for collateral consequences in the future.
So I think it's our job to protect young people as best
we can while they are with us in the building, but also
I think we have a greater duty to try to protect their
rights as they get older. And so talking with young
people about what's your game plan after this? Like
after this is all done and school is done, like what are
you thinking about? Because if they're thinking about
um military or if they're thinking about college, if
they're thinking about anything where a delinquency
might impact, we talk about it. And we talk about it
in general anyway, but if they have a specific issue, ‘I
want to go into the air force’ I know that they can't
have any delinquency record whatsoever. So in that
instance I might try that case and hope to get lucky on
um an officer doing something stupid on the stand.
Ya know?” — Attorney #11

Why Juvenile Clients Accepted Plea Bargains

The most common themes from attorney reports of the
reasons their clients accepted a plea revolved around
avoiding some potential result. During the interview, at-
torneys were asked to reflect on their most recent juvenile
case and recall if their client ever expressed why they
wanted to take the plea deal. While all attorneys reported
at least one reason, attorneys reported an average of two
reasons ( M=1.9; SD = 0.99) for why they believed their
clients decided to take the plea. We report the most com-
monly identified reasons here.

Avoiding incarceration and going home. Most com-
monly, attorneys recalled their client’s decision to accept
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the plea bargain being influenced by the potential dispo-
sition (n=10; 55.6%); specifically, how the plea bargain
would allow their client to go home and not be incarcer-
ated. For example, accepting a plea bargain with a dispo-
sition of probation would enable a youth to serve their
sentence in the community while living at home rather
than a secure facility.

“He took the plea because it was going to allow him
to go home. If he had had a trial, the likelihood that
he was found not guilty when they had the police of-
ficer who saw him driving the stolen car and every-
thing...and so it would have been open season. But
with the deal, he had the magistrate promising not to
lock him up.” — Attorney *9

or

“The most important thing is they get home; they get
off the box [electronic monitoring] and they have to
be put on probation to do it. Then that's what they're
going to do.” — Attorney *7

Avoiding witness confrontation at trial. The second
most common reason was the client’s desire to avoid trial
(n=7; 38.9%). Specifically, youth did not want to see wit-
nesses testify against them.

“He did express like; oh, no I don't want the witness
to come here and say all what happened and point me
out in the courtroom. Um I'd rather just take the plea.”
— Attorney *7

Avoiding prosecution as an adult. Four attorneys
(22.2%) mentioned their clients wanted to avoid being
tried in the adult system. In these cases, transfer from the
adult criminal court to juvenile court, or vice versa, was
negotiated as part of the plea agreement.

“Yeah, to get back to juvenile court! Her reason for
taking it was very largely because we weren't going
to win at trial and we had a lot to gain, she had a lot
to gain from going to juvenile court...As a broader is-
sue, [ think it renders the plea kind of involuntary,
frankly...On the one hand, any way you can get them
back to juvenile court is a good thing, on the other
hand it's hard not to look at this situation and say,
‘That is a coerced plea’.” — Attorney #10

Avoiding the time a trial would take. Four attorneys
(22.2%) noted that their juvenile clients wanted to leave
court or just get the process over with as quickly as possi-
ble.

“I was like ‘I think we're gonna lose but let's make
them prove it’, um and by that time he was like ‘this
is gonna take forever, I have places to be’. That was -
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that's the number one reason my kids take a plea, it's
because they want to leave.” — Attorney #14

Responses to Clients’ Poor Decision Making

Attorneys responses to situations when clients rejected
their advice about a plea-related decision fell into one of
three inductively identified categories. For this particular
question, attorneys did not have to discuss their most spe-
cific case but rather were asked to think about how they
handle these situations generally. None of the attorneys
described overriding a client’s wishes, but they varied in
the manner and degree to which they questioned their cli-
ents’ choices and/or made their own views known. Typi-
cal attorney strategies seemed to fall into one of three
themes: (1) Developmentally Informed Structured Reflec-
tion; (2) Acceptance of Client’s Decision; (3) Explicit Dis-
agreement and Acceptance of Client’s Decision. Overall,
the strategies vary by how client-centered and influential
attorneys acknowledged being.

“Developmentally informed structured reflection”.
One third (n=6) of the attorneys took what could be de-
scribed as a developmentally informed approach to coun-
seling their clients. Specifically, attorneys identified sev-
eral known developmental factors as justifications for
their decision to spend extra time with the client, expand
their discussion of the future consequences of their deci-
sions, or hold back on pushing their client in any direction.
These developmental factors included references to the
myopic nature of adolescent decisions or the increased
likelihood that adolescents (compared to adults) would
give in to the pressures of authority figures or would be
“easily subverted”.

“So it's very very hard and it takes a lot of conversa-
tion...and I always say, "I'm not trying to convince
you either way.. I'm your attorney, I'm just trying to
make sure you understand all the possibilities and all
the options."... Soit's just like really breaking it down
and explaining to them, and I always if I think that
they're making, if I have time and I think that they're
making a bad decision, I'm always like, ‘Ok let's take
a break. You think about it. I want you to think about
it. Write down pros and cons of each if we need to
and we can talk about it a little bit more. But, I don't
want you to just make this decision immediately be-
cause you-that's that's what you think is going to get
you to go home or it's just gonna get the case over
with. Let's think about this. This is an important deci-
sion that's going to affect your life.”” — Attorney *7

In this next example, the attorney acknowledges that they
often struggle to balance helping their clients make what
they believe is the right legal decision and pushing them
too hard to make a decision the juvenile does not initially
want to make. Here the attorney indicates they believe
juveniles specifically can be easily coerced into making a
decision that is not their own.
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“It is [hard] like cause you, and then you push him but
you don't want to push him too hard right? And so I
think I think a lot of us question ourselves sometimes.
“Are we pushing too hard? Are we not pushing
enough? And I think that's very inherent in juvenile
work specifically. Um because we can just some-
times just subvert our clients will so easily. Yeah, you
have to be very careful. Kids aren't very forward
thinking. So it's hard because you know they're mak-
ing their decision based on the very immediate factors
that maybe they're not thinking three, six, nine
months ahead. Yeah and how this might affect them
later on. So yeah. And that's always hard.” — Attorney
#5

“Acceptance of client’s decision”. A second group
made up of five (27.8%) attorneys described their reluc-
tance to try and change their client’s mind. Some of these
attorneys also made sure to note that they did not believe
in a model where the attorney decides what is in the best
interest of the juvenile defendant. In other words, if after
their explanation of the client’s options and potential out-
comes their client still chose something that did not align
with what the attorney thought was the best legal decision,
attorneys would not attempt to convince their client oth-
erwise.

“If a young person is making a truly bad decision, that
I think is a bad decision, but um is something that is
within the realm of possibilities, they are entitled to
make that bad decision. They are the ones that are
running, this is direct representation, this is not best
interest. And so, even against my, ya know, better
judgement. And usually that example is like, if I think
I can win something at trial when the kid's like “‘ugh I
don't want to do that, I don't want to be here, I'm not
staying, I'm not doing it’. And I think I could probably
win, and it's like really? You'd rather go on probation?
And they say ‘well that's going to happen anyway’. It
might, it might. But, it, at the end of the day it's direct
advocacy. So what they want, unless they tell me
what they want includes harming themselves or
harming someone else, it's pretty much it.” — Attorney
11

In the following example, the attorney explains that their
client is the expert of their own life and as such may in
fact be making the right decision.

“They're the ones that have to live with it. And it's
entirely possible that they know things about the cir-
cumstance about their lives, that that make the deci-
sion that they're making more rational than it might
seem to me.” — Attorney #10

“Explicit disagreement and acceptance of client’s
decision”. The last strategy described by seven (38.9%)
attorneys is similar to the others insofar as the attorneys
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agree this decision is up to their clients. However, it dif-
fers because this group of attorneys all identified that they
wanted their clients to know they believed the client was
wrong; some making this belief known on the record, in
open court.

“Generally speaking I let them know I think they're
making a bad decision. A lot of them make it for
short-term gain, like I just want to go home today... I
just want to do this today... I'm very clear with the
child and the parent, I think you're making a bad de-
cision as your attorney, I disagree with it. [ understand
why you're making it. I don't feel that that's a good
reason to make it, but ultimately, it is your decision
and if that's what you're choosing to do, my job as
your attorney is to do what my client asks me to do.
That's how I handle it. And if it's really egregious, I’ll
even make a comment on the record.” —Attorney #17

These attorneys were also different from the other groups
because they described trying to convince their clients to
make different decisions, for example,

“I advise them strongly, um to make a decision that's
not what they're trying to do.” — Attorney 2

or,

“Umm if I think a juvenile client is making a bad de-
cision I usually tell them. And then you know I'll do
my best to try and change their mind, but ultimately
whether or not they take the plea is their decision.” —
Attorney #18

Interestingly, the attorneys whose strategies were aligned
with the “Developmentally Informed Structured Reflec-
tion” theme were the ones with the least amount of legal
experience (no more than 6 years). Attorneys who identi-
fied with one of the two other consultation strategies were
more likely to have more legal experience (an average of
15 years).

Discussion

For a defendant to make a knowing and intelligent de-
cision, they must not only (a) have the capacity to do so,
but they must also (b) have enough information needed to
make the decision, and (c) actually understand the infor-
mation provided to them (Redlich, 2016). According to
Bibas (2011), one of the largest concerns that exists when
determining the validity of a guilty plea is that defendants
are making these decisions without sufficient information.
This study expands the literature on plea bargaining by
focusing on the person most likely to provide information
and best situated to determine whether adolescents under-
stand it — their attorney. For these attorneys, the plea bar-
gain process is ultimately a quick one that typically in-
volves consultation with the client on the day of trial. The
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amount of information provided to clients varied across
attorneys but ultimately focused on the facts of the case.
Discussions regarding what rights were being waived
were often deferred until after the child had agreed to the
plea offer; collateral consequences were rarely discussed.
Attorneys recalled their juvenile clients often made plea
bargain decisions for short-term gain such as to go home,
to avoid listening to witness testimony in court, or to get
the process over with. Additionally, and unique to juve-
nile defendants, was the added threat of being tried as an
adult, which was cited as another factor that motivated ju-
venile plea decisions. Finally, three distinct strategies
were identified to handle disagreements between attor-
neys and their juvenile clients. These strategies varied in
how forceful the attorney was in motivating their pre-
ferred legal decision while all ultimately agreeing the de-
cision was the youth’s to make.

The Plea Bargain Process Happens Quickly

Conversations with defense attorneys regarding how
the plea bargain process unfolds revealed that most of this
process occurs on the day of trial. Most commonly, plea
offers are made by the state’s attorney on the morning of
trial at docket call. Docket call occurs when the judge or
magistrate views their calendar, assesses who is ready for
trial, and organizes hearings for the day. Ultimately, if the
plea is accepted, a plea hearing is held on that same day.
Therefore, any conversations regarding whether the child
should accept a particular plea are constrained to take
place during the time between docket call and trial. We
do not have specific details about how much time passes
between docket call and the plea hearing, but interviews
suggest that this is no more than a few hours. During that
time, the defense attorney will convey the plea to their cli-
ents and may negotiate the plea with the state. Conversa-
tions with the client and their family about the plea offer
and the plea hearing were estimated to take less than 40
minutes on average. Similar time estimates have been
given by adolescents tried in adult court (Zottoli, Daftary-
Kapur, Winters, & Hogan, 2016). Specifically, in inter-
views with juveniles tried as adults, Zottoli and colleagues
(2016) found that approximately half of the juveniles in-
terviewed felt they had less than an hour to make a plea
bargain decision. Therefore, the time constraints that exist
in the criminal justice system may not be unique but might
also extend to juvenile courts as well.

The way in which the plea bargain process unfolded
left attorneys with little time to evaluate their cases and
their clients’ abilities, which Wilson (2016) suggests
could lead attorneys to be overburdened and pressured by
cognitive load. Indeed, defense attorneys described the
process as “rushed” and led to their inability to truly eval-
uate their client’s competence, negotiate on behalf of their
client, and properly inform their client about the process.
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Attorneys also found this time constraint was even bur-
densome for them and did not allow them to fully consider
the consequences of the child’s decision. If attorneys sug-
gest they lack time “fo really think about it”, how can the
adolescent defendant have sufficient time to consider their
options? Adolescents are already known to make riskier,
more impulsive decisions (Steinberg, Albert, Cauffman,
Banich, Graham, & Woolard, 2008) that are more heavily
influenced by immediate and positive consequences of
their actions (Steinberg et al., 2009). It is possible this
time limitation exacerbates an already emotional situa-
tion, creating the type of “hot context” in which adoles-
cent decisional capacities are more easily undermined
than adults (Blakemore & Robbins, 2012). Adolescents
are more likely to prioritize the short-term, positive con-
sequences of their admission (i.e., “get it over with”’) and
place a lesser value on the long-term consequences (e.g.,
having a delinquency on your record), but some attorneys
believe they could help mitigate those tendencies if they
had more time. One study provides promising results sug-
gesting this might be true (Viljoen & Roesch, 2005). Their
results showed that when juvenile defendants spent time
with their attorneys they performed better on measures of
adjudicative competence; this was true especially for
those with poor cognitive abilities. Attorneys in this study
expressed that additional time would at least allow attor-
neys to identify more of the relevant consequences and
more effectively assess their client’s competence and un-
derstanding. Would providing attorneys with enough time
to investigate the plea, negotiate the plea, advise their cli-
ents about the plea, and avoid having them evaluating
their client’s competency “on the fly” reduce cognitive
demands for both attorneys and youth, producing better
plea decisions? Attorneys believe it would; future re-
search should examine if this is indeed the case.

Important Omissions During Plea Bargain Discus-
sions

Our findings indicate that defenders may not have the
time to provide all the relevant information and assess
whether their juvenile clients understand it sufficiently.
When attorneys described their conversations with their
juvenile clients, most of them focused on disposition,
charges, and evidence. These topics are essential to the
plea bargain and if not discussed would likely leave their
client uninformed. However, as Bibas (2011) notes, there
are additional complex factors that should also be in-
cluded when considering how to proceed when faced with
a plea offer; factors that the attorney should inquire about
to ascertain the best defense strategy (e.g., potential em-
ployment consequences).

Attorneys described conversations that focused on the
facts of the case and terms of the plea, rather than the
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rights that are waived and collateral consequences risked
by pleading guilty.

Collateral consequences for juveniles can include en-
hanced penalties as an adult defendant, deportation, sex
offender registration, inability to own a hand gun, inabil-
ity to join the military, barriers to employment, difficulty
enrolling in university or securing federal funds, and even
removal from school or public housing (see Henning,
2004). Given the developmental limitations in juvenile ca-
pacities and the sheer amount of information to be con-
veyed in a short time, it is perhaps understandable that de-
fenders prioritize direct consequences over collateral
ones. Except for deportation (Padilla v. Kentucky, 2010),
defenders are not legally required to inform clients about
collateral consequences. Moreover, misinforming clients
about potential collateral consequences could result in a
violation of due process and allow the client to argue in-
effective assistance of counsel (Roberts, 2009), creating
an unintended incentive for attorneys to avoid discussing
them at all. Given that compared to adults, juveniles tend
to value short term consequences over long term ones
(Steinberg et al., 2009), by completely ignoring collateral
consequences these discussions fail to provide the scaf-
folding that increases the likelihood that youth might at
least learn about them, if not also value them.

The content and timing of attorneys’ conversations
about the rights that are waived by pleading also raises
some concerns. Some attorneys never mentioned discuss-
ing what rights were being waived with their client before
the plea hearing itself; others reported discussing them
only after their client verbally agreed to take the plea. The-
ories about sunk costs suggest waiting to discuss some
consequences until after committing to a decision may un-
dermine their full consideration. Bibas (2011) explains
that defendants need this information when they are actu-
ally weighing alternatives before making a decision. Oth-
erwise, waiving one’s rights may be perceived as a sunk
cost and not worth the time and effort of restarting the en-
tire plea decision making process. With research demon-
strating that adolescents are both more likely to rely on
heuristic processing when making decisions, particularly
in emotional and stressful “hot” contexts (Albert & Stein-
berg, 2011), delaying discussion of rights waived may
have a significant impact on the quality of adolescents’
decisions.

Plea Bargains Were Accepted for Short-term Gain
and to Avoid Adult Court

Attorneys perception of their clients’ rationales for ac-
cepting their plea bargains highlight the potential influ-
ence of developmental factors in the plea bargain process.
The majority of attorneys believed their clients chose to
accept a plea bargain in order to receive a reduced sen-
tence or disposition. This is in line with what others have
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found to be true for juveniles (Malloy, Schulman, &
Cauffman, 2014) and is likely the case for adult defend-
ants as well. However, attorneys said juveniles were mo-
tivated not by the longer term consequence of a shorter
sentence, but by the short term consequence of being able
to go home right away. Many of the plea agreements in-
cluded guaranteed probation so that the child could return
home that day rather than risk incarceration. Yet, while
the immediate consequence of accepting a probation dis-
position is the freedom to go home, juveniles struggle to
succeed on probation, often accruing technical violations
or new charges (e.g., Vidal & Woolard, 2016).

Attorneys reported that juveniles’ desire to avoid a
trial also motivated decisions to plead guilty. Some de-
fendants were simply interested in avoiding a trial to save
a few hours and get the process over with. However, other
defendants wanted to avoid the immediate discomfort of
listening to witnesses describe their conduct in front of
their families and the judge. Both justifications empha-
size avoiding negative stressors of time and confrontation
inherent in the trial itself rather than the risks of more se-
rious penalties associated with conviction. These motiva-
tions would be consistent with research suggesting that
youth with a history of conduct problems use more
avoidant coping strategies than youth without conduct
problems when dealing with stressful situations (Ebata &
Moos, 1991). In other words, for adolescents motivated to
avoid confrontation, a plea may be a welcome alternative
to the stress of a trial.

Findings from this study do bring to light the complex-
ity of juvenile plea bargaining in a jurisdiction where
youth may be charged as adults in the criminal court. Cer-
tain juvenile defendants are faced with the threat of adult
court, and the role that threat plays in the plea bargain pro-
cess. Some attorneys described a situation where either
the prosecutor or the judge offered that the juvenile be
processed in juvenile court, rather than adult court, in ex-
change for a guilty plea. These plea conditions could be
akin to “charge bargaining”, where prosecutors “stack”
multiple charges on one offense, only to be able to bargain
a few away (Bibas, 2011). In these situations, the threat
of prosecution as adult becomes one bargaining chip in a
plea negotiation. Attorneys believed that the offer to re-
main in juvenile court was the state’s way of assuring a
conviction; an offer some attorneys believed would be
very difficult to refuse.

Attorney Strategies

Research has shown that adolescents are more likely
than adults to give in to the recommendations of authority
figures (Grisso et al., 2003). Therefore, it is possible that
attorney consultation strategies that may not be coercive
for adults could result in a situation where a juvenile is
more likely to acquiesce. This is especially possible given
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that research has also shown younger adolescents are less
likely to bring up disagreements with their attorneys than
older adolescents (Viljoen, Klaver, & Roesch, 2005).
Thus, this study examines attorneys’ reported consulta-
tion practices to determine if attorneys use strategies that
facilitate a good decision making process.

Attorneys’ strategies for handling disagreements with
their clients varied in how forcefully they chose to advise
their clients and aligned well with the various expressed
interest approaches described by Henning (2005) (i.e., au-
thoritarian, client-centered, and collaborative). The “De-
velopmentally Informed Structured Reflection” group of
attorneys embodied the closest examples of Henning’s
(2005) collaborative model and highlighted developmen-
tally appropriate strategies because they (a) address issues
of susceptibility to authority figures; (b) attempt to elimi-
nate time pressures; (c) and attempt to increase clients’
understanding and awareness of the consequences of their
decisions. Attorneys in this group provided additional
time for questions and promoted strategies which allowed
their clients to think through the consequences of their de-
cision. In their narratives, these attorneys purposely did
not tell the clients they disagreed but instead extended
their time together, provided additional context, and
slowed down the process for them.

In contrast, the second group of attorneys (“Explicit
Disagreement and Acceptance of Client’s Decision”)
clearly expressed their disagreement and actively tried to
alter their client’s decision. These attorneys’ approaches
were most similar to Henning’s authoritarian model be-
cause, while they eventually follow the client’s expressed
interest, they do so only after actively trying to convince
their client to make the decision they believe is best. The
third group that took an “Acceptance of Client’s Decision”
approach focused on providing factual information and
avoiding any direct recommendations or trying to con-
vince their clients to alter their decision. This group best
embodies Henning’s (2005) client-centered approach, as-
suming that the client knows best given the juvenile’s in-
timate understanding of their own situation. This strategy
appears to align with National Juvenile Defender Center’s
standards for juvenile defense attorneys, “juvenile de-
fense counsel enables the client, with frank information
and advice, to direct the course of the proceedings
in...whether to accept a plea offer” (NJDC, 2009, p.9).
However, these attorneys do not describe taking any pre-
cautions to ensure that their client’s decision is indeed
based on full understanding of the consequences they
have explained. Further, as Henning (2005) warns, main-
taining a completely neutral position may result in with-
holding valuable legal insight that could aid defendants in
making an informed and intelligent decision.

The “Developmentally Informed Structured Reflec-
tion” approach may simultaneously be the most develop-
mentally appropriate and difficult strategy to employ
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given the time pressures that exist even in juvenile court.
This strategy exemplifies the National Juvenile Defender
Center’s recommendation that juvenile defense counsel
should ensure the juvenile client has the “sufficient time
to understand and weigh the offer” (p. 22) and aligns with
Henning’s (2005) description of a developmentally appro-
priate style to juvenile representation (i.e., the collabora-
tive model). Henning (2005) also explains that the collab-
orative model would require additional time and resources
compared to the other two. Indeed, one attorney described
using the “Developmentally Informed Structured Reflec-
tion” approach if they had enough time, which may par-
tially explain why only a third of attorneys engaged in this
type of consultation. Given that attorneys were almost
evenly distributed across all three styles of representation,
future research is needed into the utility of these strategies
on juvenile’s understanding, their acquiescence, and their
resulting decisions.

Limitations

While this is one of the first studies to gain attorney
perspectives on the juvenile plea bargain process, several
limitations exist. First, while attorneys gave indications
that they were being honest and straightforward about
their experiences and practices consulting with juvenile
clients it is always possible that study participants were
less than honest or unclear in their descriptions. The re-
searcher took measures to ensure clarity, for example, if
responses seemed vague or unclear, the researcher at-
tempted to achieve an accurate and straightforward expla-
nation of the attorney’s experience through follow-up
questions and further conversation. Second, while some
interviews lasted over an hour, it is possible that richer
data could have been derived from conducting multiple
interviews with each participant. The ability to conduct
multiple, hour-long interviews was constrained by attor-
ney’s schedules. Third, while our goal was to gain an in-
depth understanding of the juvenile plea bargain process
in a particular office and jurisdiction, it is important to
note that each state has its own juvenile justice system. As
such, it is possible that plea bargaining may work differ-
ently in other areas across the country or even across ju-
risdictions within the same state. Finally, qualitative
methods are employed to gain a deep, micro-level analy-
sis in order to gain knowledge around a particular phe-
nomenon (e.g., in this study, juvenile plea bargains).
While this results in small sample sizes by quantitative
standards, it is necessary to stress that small sample sizes
are not a limitation of qualitative research methodologies
in the way they are for quantitative methods. Quantitative
methods require large, representative samples to be gen-
eralizable. However, qualitative methods are used to reach
transferrable findings. Transferability is based on the per-
spective that it is the constructs derived from micro-level
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analysis that are transferrable to other unique samples.
Qualitative methods allow patterns or themes to be trans-
ferrable to various groups while the specific content found
within those themes can vary. In other words, while the
findings from this study should be transferrable to other
examinations of juvenile plea bargains, the specific expe-
riences of juvenile defenders in urban and rural districts
(for example) will likely vary. According to Morse (1999)
with qualitative research what is generalized is the
knowledge gained, which is not limited to demographic
variables.

Implications for Policy and Practice

Greater time and resources for attorneys may facili-
tate a context where adolescents are better able to make
plea bargain decisions. Undeniably, structural barriers
throughout the court process produce time constraints
which hinder the abilities of defense counsel to adequately
inform and assess their client’s understanding (Fountain
& Woolard, 2017). Providing additional time may help at-
torneys by reducing the amount of cognitive load they ex-
perience as a result of juggling investigations, negotia-
tions with the state, and consultations with their client, un-
der significant time pressures (Wilson, 2016). Through
these interviews it became clear that attorneys felt
“rushed” and often ignored or delayed important discus-
sions of the long-term or collateral consequences as well
as what rights were being waived. Perhaps with increased
time attorneys may feel more comfortable having thor-
ough discussions of complex issues such as collateral con-
sequences with their young clients. However, while addi-
tional time may be helpful to attorneys, and has been
shown to be helpful for juveniles (Viljoen, Klaver, &
Roesch, 2005), that time may be most effective if paired
with developmentally appropriate consultation strategies.
Adolescents’ different decisional capacities compared to
adults leaves them vulnerable to external pressures and to
prioritizing the short-term consequences of their deci-
sions. Ensuring adolescent defendants are competent to
waive their rights and are able to weigh the short and long-
term consequences of that decision requires time and an
approach that accounts for these developmental differ-
ences. Within this study, attorneys identified three dispar-
ate strategies taken with juvenile clients. While some of
the attorneys described strategies that attempted to ac-
count for adolescents’ myopia and susceptibility to au-
thority figures in stressful contexts, most attorneys did not
address these factors when describing their consultation
strategies. While future research is needed to understand
how these strategies impact adolescents’ decision making
and to best inform practical implications, it is not unrea-
sonable to assume that not all time is equal, and that ben-
efits of providing additional time will likely increase as
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quality also increases. Certainly, juvenile defender organ-
izations such as the National Juvenile Defender Center al-
ready provide trainings to increase the use of developmen-
tally appropriate strategies (e.g., NJDC, 2009). Research
can further inform these strategies and trainings by exam-
ining the effectiveness of the strategies attorneys report
using with their clients.
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